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 1.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS MANOR CARE 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of MACHADO FILED BY 
HCR MANOR CARE SERVICES, LLC, MANOR CARE-TICE VALLEY CA, LLC, 
* TENTATIVE RULING: * 
 

Various Manor Care entities, along with Heartland Employment Services, 

LLC, (collectively “Manor Care”) jointly demur to the Fourth Cause of Action, for 

Negligent Infliction of Emotional Distress (NIED), in plaintiff’s Third Amended 

Complaint (“TAC”).  The demurrer is overruled.   

 

In ruling on the demurrer to the NIED cause of action in the First Amended 

Complaint, the court said that it would require plaintiff to plead with reasonable 

particularity regarding this claim. It said plaintiff would therefore be required to 

plead  
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details regarding how often he was in the facility, what 

producing-producing event(s) he claims to have 

contemporaneously observed as opposed to learning of 

them after the fact, and some specific details supporting 

the allegation that he suffered severe emotional injury.   

 

 Plaintiff admittedly failed to add such details when he filed the Second 

Amended Complaint, so the court sustained the demurrer to the NIED cause of 

action again, with leave to amend.   

 

In an attempt to plead the details the court required, the TAC now alleges in 

paragraph 53 that plaintiff visited decedent at Manor Care three times per week for 

two hours or more.  It also alleges that Manor Care allowed decedent to live in a 

prolonged state of filth, causing or contributing to his development of a severe and 

infected wound at his dialysis port, which ultimately led to sepsis, internal 

infection and abscesses and other ills, including paralysis.  Decedent also suffered 

serious weight loss from Manor Care’s repeated failure to provide him monitoring 

and aid regarding consumption of food and fluid.  The TAC does not directly 

allege that plaintiff saw the filthy conditions when he visited the decedent, saw the 

wounds, suspected the wounds were due to the failure to provide care, or was 

aware of the weight loss, and its cause, as the weight loss was happening.  

However, it implies at least some of this when it alleges, after stating the frequency 

and duration of plaintiff’s visits, that plaintiff “thus was present during the injury-

producing events . . . and was then aware of these injury-producing events and their 

effects . . .”  (¶ 53.)  

 

Regarding the emotional distress, the TAC alleges that the conduct of 

defendants “traumatized plaintiff severely and sickened him physically and 

mentally.  Defendants’ conduct caused plaintiff to sustain severe emotional injury 

and severe physical and mental pain and suffering . . .”  (¶ 54.)   

 

Manor Care argues these allegations are still insufficient.  Plaintiff argues 

they are sufficient both on their face and because the court adopted a “reasonable 

particularity” pleading standard when a claim for NIED, like a claim for 

negligence, may be pleaded generally.  (See Guilliams v. Hollywood Hospital 

(1941) 18 Cal.2d 97, 100-102.) 
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The appropriate pleading standard   

 

In ruling on the demurrer to the First Amended Complaint, the court 

reviewed the requirements for pleading a statutory cause of action for elder abuse 

(see Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 

405 and Fenimore v. Regents of University of California (2016) 245 Cal.App.4th 

1339), noting that such a cause of action must be pleaded with particularity; for 

pleading a claim for bystander NIED as a result of witnessing a nonmedical 

accident (see Thing v. La Chusa (1989) 48 Cal.3d 644, 667-668), which has no 

such requirement; for proof of a claim for bystander NIED as a result of witnessing 

a medical accident (see  Bird v. Saenz (2002) 28 Cal.4th 910, 918); and for 

pleading a claim for bystander NIED for witnessing the failure of custodial 

authorities to respond significantly to symptoms obviously requiring immediate 

medical attention.  (See Ochoa v. Superior Court (1985) 39 Cal.3d 159 and Bird, 

supra, 28 Cal.4th at 919-920.)   

 

After doing so, the court ruled, in essence, that because the NIED claim here 

is derivative of and dependent upon proof of either a medical accident or elder 

abuse, plaintiff would have to plead this claim more than just generally.  Based on 

the authorities cited above, and in the absence of another pleading standard 

supplied by the parties, the court said it would require the NIED claim here to be 

pleaded to an intermediate standard of “reasonable particularity,” in other words, 

less than is required for fraud or for a statutory cause of action, but more than is 

required for general negligence.  (See Gutierrez v. Carmax Auto Superstores 

California (2018) 19 Cal.App.5th 1234, 1260-1261.)  

 

The court believes that a “reasonable particularity” standard is justified in 

cases such as this, as to at least some elements, by the need to have some initial 

screening at the pleading stage of NIED claims that are piggy-backed onto medical 

malpractice or elder abuse claims.  At the same time, it has further evaluated the 

procedural posture of the cases it cited.  Ochoa was decided on a demurrer.  While 

the court there did not impose any heightened pleading standard, the complaint was 

alleged with considerable detail, and the detail was ultimately necessary to justify 

the ruling that a cause of action had been stated.  (See Ochoa, supra, 39 Cal.3d at 

162-164.)   
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Bird makes clear that defining the injury-producing event at some point in 

the lawsuit is generally necessary to determine whether the plaintiff can prove a 

cause of action for suffering emotional distress for witnessing a medical accident, 

but it was decided on a motion for summary judgment, not a demurrer.    

 

The court will evaluate the adequacy of the amended allegations in light of 

these cases and the procedural stage at which they were decided. 

 

Frequency and duration of plaintiff’s visits 

 

Plaintiff has pleaded these sufficiently to show that he was present enough to 

have witnessed the injury-producing events.  However, per the suggestion of 

plaintiff’s counsel (see Opposition at 6:7-10), the words “or near” on page 19, line 

2, of the TAC are stricken. 

 

The injury-producing events 

 

Manor Care has not cited a case decided on demurrer that states the 

complaint must specifically define the injury-producing event.  Defining the injury-

producing event at some point during the lawsuit is important to determine whether 

the plaintiff can meet the requirement in Bird and Thing that he be 

contemporaneously aware of that event and that it is causing injury.  (See Bird, 

supra, 28 Cal.4th at 916-917.)  However, Bird defined the injury-producing event 

by reviewing the evidence and argument submitted on the motion for summary 

judgment.  The injury-producing event was not defined in the complaint, and Bird 

does not state that it should have been.  All Bird says on this point is, “The very 

general allegations of plaintiffs' complaint do not identify the specific acts 

underlying their claim for NIED.”  (Id. at 912.)   

 

Even if Manor Care had cited a case decided on demurrer that states the 

complaint must specifically define the injury-producing event, the importance of 

doing that is not so clear where the event is an ongoing failure to act that produces 

and then continually exacerbates an injury or produces new ones, such as the 

failure to regularly reposition does with a patient susceptible to skin breakdown, 

rather than an affirmative act that occurs during a moment in time, such as a slip of 

the knife during surgery.  As stated in a different context, being specific about 

something that did not happen is harder than being specific about something that 
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did happen.  (See Jones v. ConocoPhillips Co. (2011) 198 Cal.App.4th 1187, 

1199.) 

 

In Ochoa, the critical events occurred over the course of four days, March 

23-27.  The mother was not present when her child first fell ill, on the 23rd.  The 

mother observed her son to be quite ill on the 24th and complained to his custodial 

keepers that he was not receiving the necessary treatment.  The mother was not 

with her son the entire time when he was in the infirmary on the 25th, but when she 

was, he was very pale and looked dehydrated.  The defendant made her leave her 

son’s room at some point that day, and he died before she returned the next day.  

Thus, the mother was not present during the entire course of the failure to provide 

care, nor did the court require her to be to state a cause of action. 

 

Absent more clarification at the appellate level of what is required to plead 

and prove NIED for witnessing elder neglect (a failure to provide care (rather than 

the provision of negligent care) that may last weeks or months and not just days, as 

in Ochoa)  the court concludes that the TAC adequately describes the injury-

producing events here in paragraphs 13, 14, 15, 16, 21, and 52.  If more is needed 

for defendant to frame a motion for summary adjudication, it can be obtained 

through contention interrogatories. 

 

The allegations of emotional injury 

 

While it might have envisioned slightly more specific allegations regarding 

the emotional distress that plaintiff suffered, the court has concluded the current 

allegations that what plaintiff observed “traumatized [him] severely and sickened 

him physically and mentally” (¶ 54) are sufficient for pleading purposes.  Thing 

states that a plaintiff must suffer “serious emotional distress -- a reaction beyond 

that which would be anticipated in a disinterested witness . . .”  (Thing, supra, 48 

Cal.3d at 647.)  A disinterested witness would not have been traumatized 

“severely” or “sickened” by witnessing what allegedly occurred here.  It appears 

that general allegations regarding the emotional distress element are sufficient.  

(Hedlund v. Superior Court (1983) 34 Cal.3d 695, 706, fn. 8 (“Darryl's allegation 

that he suffered emotional injuries and psychological trauma is adequate to state a 

cause of action.”))  The high bar mentioned in Hughes v. Pair (2009) 46 Cal.4th 

1035, 1051 concerns recovery for intentional infliction of emotional distress not 

negligent infliction of emotional distress, and, in any event, Hughes was decided 
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on a motion for summary judgment not a demurrer.  The language that Manor 

Cares cites from Michaelian v. State Comp. Ins. Fund (1996) 50 Cal.App.4th 1093, 

1113 also appears in that court’s discussion of intentional infliction of emotional 

distress not negligent infliction of emotional distress.  
 

  

  
 2.  TIME:  9:00   CASE#: MSC20-00930 
CASE NAME: MORTON VS. CITY OF PITTSBURG 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE 
SUMM ADJUDICATION FILED BY CITY OF PITTSBURG 
* TENTATIVE RULING: * 
 

 

This case arose after plaintiff Debby Morton (“Morton”) fell on the sidewalk in 

Pittsburg. Morton’s complaint in this case pleads two causes of action against 

defendant City of Pittsburg (“City”). First, general negligence. Second, premises 

liability; specifically, dangerous condition of public property. 

Legal Standard Applicable to Summary Judgment 

The City first contends that the cause of action for general negligence fails because 

it is not permitted as against the City as a matter of law. 

The City next contends that this action has no merit because, it says, Morton 

cannot establish the existence of a dangerous condition of public property. Section 

437c(p)(2) of the Code of Civil Procedure supplies the applicable standard here. It 

says: 

A defendant or cross-defendant has met his or her burden of showing 

that a cause of action has no merit if the party has shown that one or 

more elements of the cause of action, even if not separately pleaded, 

cannot be established, or that there is a complete defense to the cause 

of action. Once the defendant or cross-defendant has met that burden, 

the burden shifts to the plaintiff or cross-complainant to show that a 

triable issue of one or more material facts exists as to the cause of 

action … The plaintiff or cross-complainant shall not rely upon the 

allegations or denials of its pleadings to show that a triable issue of 
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material fact exists but, instead, shall set forth the specific facts 

showing that a triable issue of material fact exists. 

The Court examines these contentions in turn. 

Analysis 

Cause of Action Not Based on Government Claims Act 

The Court grants summary adjudication with respect to the general negligence 

cause of action, as it is not brought under the Government Claims Act. Generally 

speaking, “[a] public entity is not liable for an injury, whether such injury arises 

out of an act or omission of the public entity or a public employee or any other 

person.” (Government Code section 815(a).) An exception to this general rule is 

created by Government Code section 835, which provides that a public entity can 

be liable for injury caused by a dangerous condition of its property. Any cause of 

action for general negligence or otherwise—to the extent such a cause of action is 

divorced from section 835—fails as a matter of law. 

Dangerous Condition of Public Property 

To prevail on her dangerous condition cause of action, Morton is required by 

Government Code section 835, the relevant jury instruction, and prevailing 

authority to prove each of the following: 

1. That the City owned or controlled the property; 

2. That the property was in a dangerous condition at the time of the incident; 

3. That the dangerous condition created a reasonably foreseeable risk of the 

kind of injury that occurred; 

4. That negligent or wrongful conduct of the City’s employee acting within the 

scope of his or her employment created the dangerous condition or that the 

City had notice of the dangerous condition for a long enough time to have 

protected against it; 

5. That Morton was harmed; and 

6. That the dangerous condition was a substantial factor in causing Morton’s 

harm. 

(Gov. Code § 835; CACI 1100; Cordova v. City of Los Angeles (2015) 61 Cal.4th 

1099, 1105.) 
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A dangerous condition is defined as “a condition of property that creates a 

substantial (as distinguished from a minor, trivial, or insignificant) risk of injury 

when such property … is used with due care in a manner in which it is reasonably 

foreseeable that it will be used.” (Gov. Code. § 830(a); Metcalf v. County of San 

Joaquin (2008) 42 Cal.4th 1121, 1131.) 

The City argues that the dangerous condition cause of action fails for three reasons: 

1. The City contends that Morton has failed to meet her burden of 

demonstrating that any defect in the sidewalk was not trivial; 

2. The City contends that it had neither actual nor constructive notice of the 

purported defect, and; 

3. Morton cannot show that any purported defect caused her fall. 

Trivial Defect 

The Court can decide that a purported defect is trivial as a matter of law. (Gov. 

Code § 830.2; Huckey v. City of Temecula (2019) 37 Cal.App.5th 1092, 1104; 

Fielder v. City of Glendale (1977) 71 Cal.App.3d 719, 726-727.)  

The analysis of whether a sidewalk defect is trivial involves two essential steps. 

First, the court reviews evidence regarding the type and size of the defect. If that 

evidence reveals a trivial defect, the court considers evidence of any additional 

facts bearing on whether the defect presents a substantial risk of injury. (Huckey, 

supra, 37 Cal.App.5th at p. 1105.) 

While there is no bright line rule related to height, prevailing authority does 

suggest that when the case centers on a purported defect in the sidewalk and the 

height differential is greater than one inch (Fielder, supra), or one and one-half 

inches (Huckey, supra), the defect is not trivial as a matter of law. Conversely, if 

the height differential is less than one and one-half inches, the defect could be 

trivial as a matter of law. As noted above, to make such a finding, the Court must 

examine other factors to determine if it is appropriate to conclude that the 

purported defect is trivial as a matter of law. (Id.) 

Here, the City proffers evidence that Morton was given multiple opportunities to 

identify where she fell. Allowing for Morton’s vague identification of the precise 

location of the defect that purportedly caused her fall, the City measured the height 

differentials in multiple locations. No differentials greater than one-half of an inch 

were measured. (Separate Statement ISO MSJ Nos. 10, 22, 23.) 
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Opposing the MSJ, Morton submits the declaration of Claudio Bluer. The 

opposition suggests that Mr. Bluer’s testimony addresses the height differential and 

creates a fact dispute on this point. However, reading the Bluer declaration 

carefully, the Court finds no affirmative statement about the height differential. Mr. 

Bluer speaks only of the “sidewalk differential.” (Bluer Decl. ¶ 8.) His declaration 

is artfully worded, but nowhere does it directly state that a height differential of 

more than one-half of an inch exists. Further, the Court has reviewed the 

admissible evidence and there is nothing to suggest that the City or its expert 

measured the height differential of the sidewalk in the wrong location, as Mr. 

Bluer’s declaration appears to suggest. On the contrary, it appears that the City 

took pains to examine the sidewalk at every possible location where the fall might 

have occurred, based on Morton’s written discovery responses and deposition 

testimony.  

The evidence before the Court is that the height differential at the location of the 

fall was no greater than one-half of an inch. This height differential could sustain a 

finding, as a matter of law, that the purported defect was trivial. 

As noted above, to find the purported defect trivial as a matter of law, the Court 

also must examine “other circumstances which might have rendered the defect a 

dangerous condition as the time of the accident.” (Fielder, supra, 71 Cal.App.3d at 

p. 734.) “These other circumstances or factors include whether there were any 

broken pieces or jagged edges in the area of the defect, whether any dirt, debris or 

other material obscured a pedestrian’s view of the defect, the plaintiff’s knowledge 

of the area, whether the accident occurred at night or in an unlighted area, the 

weather at the time of the accident, and whether the defect has caused any other 

accidents.” (Id.) 

As the Huckey Court noted, a court may decide that a defect is trivial as a matter of 

law “only after considering all of the circumstances surrounding the accident that 

might make the defect more dangerous than its size alone would suggest.” (Id. at p. 

1105.) 

It is undisputed that the fall occurred during the daytime. (Sep. Stmt. Nos. 3-4.) 

There is no evidence before the Court that the City received any complaints about 

the area where Morton fell, or that any similar trip-and-fall incidents had occurred 

at that location. It is undisputed that Morton is a longtime resident of the area and 

was generally familiar with the area where she fell. 

All that is left, then, is “broken pieces or jagged edges in the area of the defect, [or] 
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whether any dirt, debris or other material obscured a pedestrian’s view of the 

defect.” Similarly, there is simply no evidence before the Court suggesting this. 

Mr. Bluer’s declaration includes multiple photographs; these photographs are just 

as much his testimony as the words on the page. The photographs do not show 

broken concrete or jagged edges. The photographs do not show anything that 

would obscure a pedestrian’s view of the defect. In her deposition, Morton did not 

testify to any of those things. (Sep. Stmt. No. 17, 20.) 

The Court concludes that the purported defect here was trivial as a matter of law. 

On this basis, the Court grants the MSJ. Consequently, the Court has no occasion 

to consider the City’s alternate arguments, and expressly declines to do so. The 

City shall prepare an appropriate form of judgment, separate from any order on the 

MSJ, and submit it to the Court for signature and entry. 

Evidentiary Objections 

The Court rules only on those objections material to the disposition of the MSJ. 

(CCP § 437c(q).)  

First, all of Morton’s purported objections are improper in that they are not 

presented correctly. (Rule of Court 3.1354.) On this basis alone, all of Morton’s 

objections are overruled. Second, even if presented properly, the objections that are 

material to the Court’s tentative ruling are those that relate to Mr. Wong’s 

declaration. Mr. Wong provides sufficient foundation for his measurements and 

findings, those measurements are not hearsay or speculation, and they are not 

ambiguous, and so on that separate and independent basis, the objections are 

overruled. 

The Court declines to rule on the City’s objections to Mr. Bluer’s declaration 

because, as detailed above, Mr. Bluer’s declaration fails to create a triable issue of 

material fact, even if considered in its totality. 

Request for Judicial Notice 

The City’s request for judicial notice is unopposed and it is proper. It is granted. 
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 3.  TIME:  9:00   CASE#: MSC20-01490 
CASE NAME: VOLTAIRE VS CITY OF EL CERRITO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

 Continued to 3/25/22 at 9 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC20-01490 
CASE NAME: VOLTAIRE VS CITY OF EL CERRITO 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SUMRAD 
INVESTMENTS 1, LP 
* TENTATIVE RULING: * 

 

Before the Court is a Motion for Summary Judgment filed by defendant 

Sumrad Investments 1, LP, doing business as Hotel Mira Vista, with respect to 

plaintiff’s Second Amended Complaint. Because the Hotel has cited to cases in its 

reply that may control the outcome here, including Jones v. Deeter (1984) 152 

Cal.App.3d 798, Dennis W. Williams v. Foster (1989) 216 Cal.App.3d 510, and 

Contreras v. Anderson (1997) 59 Cal.App.4th 188, this hearing is continued to 

allow for supplemental briefing.  

The new hearing date shall be March 25, 2022 at 9:00 a.m. Plaintiff shall file 

her supplemental brief by March 4, 2022. Moving party shall file its supplemental 

response by March 11, 2022. Neither brief shall exceed 10 double-spaced pages. 

  

 5.  TIME:  9:00   CASE#: MSC21-00612 
CASE NAME: THE NATIONAL COLLECTION AGENCY 
HEARING ON MOTION TO/FOR STAY ACTION PENDING REFERRAL TO RETIRED 
JUDGE FILED BY ROBIN MOORAD, FFF, INC. 
* TENTATIVE RULING: * 
 

By Stipulation the matter is stayed pending the outcome of the arbitration. CMC 

set for 2/28/23 at 8.30 a.m. for a status update.   
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 6.  TIME:  9:00   CASE#: MSC21-01842 
CASE NAME: ADAMS VS. CITY OF PITTSBURG 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF COMPLAINT FILED BY 
CITY OF PITTSBURG 
* TENTATIVE RULING: * 
 

Before the Court is defendant City of Pittsburg's motion to strike portions of 

Plaintiff's Complaint. Plaintiff has not opposed the motion. Plaintiff states he has 

agreed to dismiss his demand for punitive damages and "herein dismisses" his 

claim for punitive damages. (See Pl. Opp. to Dem. fn. 1, pp. 1-2.) Based on 

Plaintiff's non-opposition and for the reasons set forth in the motion, the Court 

grants the City of Pittsburg's motion to strike. The phrase "punitive damages 

according to proof" appearing in the Complaint at page 6, paragraph 5, is hereby 

stricken from the Complaint. 
 

  

 7.  TIME:  9:00   CASE#: MSC21-01842 
CASE NAME: ADAMS VS. CITY OF PITTSBURG 
HEARING ON DEMURRER TO COMPLAINT of ADAMS FILED BY CITY OF 
PITTSBURG 
* TENTATIVE RULING: * 

 

Before the Court is defendant City of Pittsburg's demurrer to Plaintiff's Complaint. 

For the reasons set forth, the general demurrer to the first cause of action for 

premises liability for dangerous condition of public property is sustained, with 

leave to amend. Based on Plaintiff's agreement to the dismissal of the negligence 

cause of action against the City of Pittsburg (see Pl. Opp. to Dem. fn. 1, pp. 1-2.) 

and Plaintiff's failure to oppose the demurrer to the second cause of action for 

negligence against the City of Pittsburg, the general demurrer to the negligence 

cause of action against the City of Pittsburg is sustained, without leave to amend. 

Background 

Plaintiff was injured while riding his bicycle on California Avenue near Edward 

Avenue in the City of Pittsburg when a vehicle driven by defendant Mikenya Moss 

struck him. (Compl. p. 5, ¶¶ 1, 4.) Plaintiff has alleged a first cause of action 

against the City of Pittsburg for dangerous condition of public property and a 

second cause of action for general negligence against all defendants, including both 
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the driver of the vehicle, Ms. Moss, and the City of Pittsburg (sometimes referred 

to as the "City" in this ruling).  

In his meet and confer declarations filed on November 4, 2021 and December 6, 

2021, counsel for the City Mr. Engler attests that Plaintiff's counsel agreed to 

dismiss the negligence cause of action against the City of Pittsburg, but no 

dismissal has been filed. (12/6/2021 Engler Decl. ¶¶ 8, 12.) Plaintiff confirms he 

has agreed to dismiss the negligence cause of action against the City, and he does 

not oppose the merits of the City's demurrer to the negligence cause of action. (See 

Pl. Opp. to Dem. fn. 1, pp. 1-2 ["Therefore, Plaintiff herein dismisses his demand 

for punitive damages and his second cause of action for General Negligence 

against the City of Pittsburg."].)  

The City has made general demurrers to both the dangerous condition of public 

property and negligence causes of action against the City in light of Plaintiff's 

failure to dismiss the negligence cause of action.  

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual 

allegations of the complaint, but not legal or factual conclusions or contentions of 

law. (City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. 

County of Alameda (2015) 242 Cal. App.4th 116, 123 [citing Blank v. Kirwan 

(1985) 39 Cal.3d 311, 318].) In determining whether the complaint states a claim 

for relief, the Court gives "the complaint a reasonable interpretation, reading it as a 

whole and its parts in their context. [Citation omitted.]" (Evans v. City of Berkeley 

(2006) 38 Cal. 4th 1, 6.) The Court also considers matters of which the Court can 

properly take judicial notice. (Carloss v. County of Alameda, supra, 242 

Cal.App.4th at 123.) 

Because government liability is statutory, facts material to the elements of the 

causes of action asserted against a public entity must be pled with specificity. (See 

Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 439 ["The limited and 

statutory nature of governmental liability mandates that claims against public 

entities be specifically pleaded."].) Therefore, "a claim alleging a dangerous 

condition may not rely on generalized allegations [citation omitted] but must 

https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   02/25/22 

 
 

- 14 - 

specify in what manner the condition constituted a dangerous condition. [Citation 

omitted.]" (Id. at 439.) 

Plaintiff's Photographs of California Avenue 

Plaintiff' submits his counsel's declaration in opposition to the demurrer, in which 

she states she made screenshots of California Street from Google Maps attached to 

her declaration as Exhibit 1. (Bulgucheva Decl. ¶ 2.) The Court will not consider 

this evidence in ruling on the demurrer. (Donabedian v. Mercury Ins. Co. (2004) 

116 Cal.App.4th 968, 994.)  

Requests for Judicial Notice 

In support of its demurrer, the City requests the Court take judicial notice of the 

City General Plan, Chapter 7:4 and figures 7.4 and 7.5 showing existing and future 

bike lanes in the City as facts of "common knowledge," not reasonably disputable, 

and capable of immediate, accurate determination pursuant to Evidence Code §§ 

452(g) and 452(h). (Def. RJN p. 1, ll. 25 – p. 2, l. 2 and Exh. A; 12/6/2021 Engler 

Decl. ¶ 11.) The Court can take judicial notice of official maps under Evidence 

Code §452(g). (People v. Jackson (2016) 1 Cal.5th 269, 294; Planned Parenthood 

Shasta-Diablo v. Williams (1995) 10 Cal.4th 1009, 1021 and fn. 2; South Shore 

Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 745.) In addition, the City's 

General Plan is an official local government document of which the Court can take 

judicial notice under Evidence Code § 452(d). Plaintiff has not objected to the 

City's request, and the Court grants its unopposed request. 

In opposition to the demurrer, Plaintiff requests judicial notice of the "Pittsburg 

Moves Plan" Figure 7.2, titled "Bicyclist Level of Traffic Stress Ratings (2012-

2016)" as an official document of the City, an ancient document (though Figure 7-2 

is clearly not more than 30 years old), and as facts of common knowledge subject 

to judicial notice under Evidence Code § 452. (Pl. RJN p. 1, l. 26 – p. 2, l. 1 and 

Exh. 1.) The City has not opposed this request. The Court will grant the 

unopposed request and take judicial notice of the document under Evidence Code § 

452(d).  

 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   02/25/22 

 
 

- 15 - 

Analysis 

 1st C/A – Dangerous Condition of Public Property 

The City contends the facts alleged do not state a cause of action under 

Government Code § 835 for dangerous condition of public property because 

Plaintiff fails to adequately allege the existence of a dangerous condition or that the 

dangerous condition was the proximate cause of his injuries. The City also argues 

it has immunity from liability Government Code §§ 830.4 and 830.8 to the extent 

Plaintiff has alleged a dangerous condition.  

A. "Dangerous Condition" of Property 

 

To impose liability on the City for a dangerous condition of public property under 

Government Code § 835, Plaintiff must plead facts showing that the property was 

in a dangerous condition when the injury occurred, "that the dangerous condition 

created a reasonably foreseeable risk of the kind of injury which was incurred"; and 

that the City had notice of the dangerous condition prior to the injury with enough 

time to protect against the dangerous condition. (Govt. Code § 835.) The dangerous 

condition must be one that "creates a substantial (as distinguished from a minor, 

trivial or insignificant) risk of injury when such property . . . is used with due care 

in a manner in which it is reasonably foreseeable that it will be used."  (Govt. Code 

§ 830(a).)  

A dangerous condition exists when public property 'is physically damaged, 

deteriorated, or defective in such a way as to foreseeably endanger those using the 

property itself,' or possesses physical characteristics in its design, location, features 

or relationship to its surroundings that endanger users. [Citation, internal quotation 

marks omitted.]" (Huerta v. City of Santa Ana (2019) 39 Cal.App.5th 41, 48 

[quoting Cerna v. City of Oakland (2008) 161 Cal.App.4th 1340, 1347–1348].) 

(See also Bonanno v. Central Contra Costa Transit Authority (2003) 30 Cal.4th 

139, 149 [dangerous condition of property can be shown based on " 'the 

interrelationship of its structural features or the presence of latent hazards 

associated with its normal use.'," quoting (2 Van Alstyne et al., Cal. Government 

Tort Liability Practice (Cont. Ed. Bar 4th ed. 2002) Dangerous Condition of Public 

Property, § 12.18, p. 769].) 
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"A condition is not a dangerous condition . . . merely because of the failure to 

provide regulatory traffic control signals, stop signs, yield right–of–way signs, or 

speed restriction signs, as described by the Vehicle Code . . . ." (Govt. Code § 

830.4 [emphasis added].) Though a public entity is not necessarily liable for injury 

caused by its "failure to provide traffic or warning signals, signs, markings" or 

similar devices described in the Vehicle Code, a public entity can be liable "for 

injury proximately caused by such failure if a signal, sign, marking or device (other 

than one described in Section 830.4) was necessary to warn of a dangerous 

condition which endangered the safe movement of traffic and which would not 

be reasonably apparent to, and would not have been anticipated by, a person 

exercising due care." (Govt. Code § 830.8 [emphasis added].)  

A public entity is also generally under no duty to light its streets unless its charter 

or a statute otherwise provides, or unless there is " 'some peculiar condition 

rendering lighting necessary in order to make the streets safe for travel.' [Citation 

omitted.]" (Mixon v. Pacific Gas & Electric Co. (2012) 207 Cal.App.4th 124, 133 

[quoting Antenor v. City of Los Angeles (1985) 174 Cal.App.3d 477, 483].) (See 

also City of San Diego v. Superior Court (2006) 137 Cal.App.4th 21, 31.) Plaintiff 

has also cited no authority that requires a public entity to establish bike lanes; to 

the contrary, the City points to the Vehicle Code provisions allowing bicycles to 

travel on streets without bike lanes. (Vehicle Code §§ 21200 [requiring bicyclists 

generally to ride "as close as practicable to the right-hand curb or edge of the 

roadway close to the right side of the street"], 21650.1.)  

B. Causation 

 

To state a claim for potential liability against the City, Plaintiff must also allege the 

dangerous condition of property was the proximate cause of the injury Plaintiff 

suffered. (Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 1106.) Plaintiff 

must allege facts showing how the allegedly dangerous condition of the public 

property caused or contributed to the accident. 

C. Application to the Complaint 

 

Plaintiff's Complaint alleges there was a dangerous condition of property because 

(1) the City failed to warn the "bicycle lane" was ending and that bicyclists "should 
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not proceed further," though the City's General Plan and map shows there is no 

existing bicycle lane provided for that location in the General Plan, which Plaintiff 

does not dispute in his opposition (Def. RJN Exh. 1); (2) the City failed to warn 

there was no bicycle lane on California Avenue; (3) the City failed to create 

bicycle lanes for bicyclists traveling west on California Avenue; (4) the speed limit 

on California Avenue is 40 miles per hour; (5) California Avenue is heavily 

travelled day and night; and (5) the portion of California Avenue where Plaintiff is 

struck "is not illuminated by roadway lighting" such that the "entire roadway is 

dark by 9:30 p.m." (Compl. ¶¶ 2, 4.) Plaintiff alleges that the roadway is not 

protected by bicycle lanes and so is "unsafe for bicycle usage." (Compl. ¶ 2.)  

These generalized allegations of a dangerous condition are not sufficient. Plaintiff 

does not allege features of the road or any interrelationship of the road to its 

surroundings that create a "substantial" danger if used with due care or create any 

danger "which would not be reasonably apparent to, and would not have been 

anticipated by, a person exercising due care" which may have warranted a warning 

or which caused or contributed to the accident. (Govt. Code § 830.8) That the road 

was heavily traveled, had a 40 mile per hour speed limit, or did not have street 

lighting are not facts indicating the dangers either are not readily apparent or are 

peculiar to this roadway. Plaintiff has not alleged any facts indicating these 

conditions create a peculiar risk to travelers on this road because of specific 

conditions in the location that make the road dangerous when used with care. 

Plaintiff has not alleged facts showing it was "necessary to warn" of a dangerous 

condition, specifically the absence of a bike lane, when Plaintiff has cited no 

authority that bike lanes are required or that a public entity has been held liable for 

not warning of the public of the lack of a bike lane. (See Brenner v. City of El 

Cajon, supra, 113 Cal.App.4th 440-444 [demurrer sustained where plaintiff alleged 

road was subject to heavy traffic, located near convenience stores and other 

businesses pedestrians likely to patronize, and did not have traffic regulation or 

safety devices to reduce danger to pedestrians]; Mittenhuber v. City of Redondo 

Beach (1983) 142 Cal.App.3d 1, 6-7, 10 [demurrer sustained where plaintiff 

alleged a heavily travelled road, blind intersection, intersection approached 

downhill, adjacent private properties impeded vision, and alleged in adequate 

markings, warnings, or traffic controls].)   
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Nevertheless, the Court cannot now conclude as a matter of law that Plaintiff may 

not be able to amend to allege additional facts regarding the features of the road or 

the surroundings or both that created a "trap" necessitating a warning under 

Government Code § 830.8.  

  

 8.  TIME:  9:00   CASE#: MSC21-02420 
CASE NAME: HEESOO BUSHNELL VS KAISER PERM 
HEARING ON DEMURRER TO COMPLAINT of BUSHNELL FILED BY DR. ALLAN 
BUSHNELL, JR 
* TENTATIVE RULING: * 
 

 The Court continues the hearing on this motion to April 15, 2022 at 9:00 a.m. 

  

 9.  TIME:  9:00   CASE#: MSC21-02420 
CASE NAME: HEESOO BUSHNELL VS KAISER PERM 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF COMPLAINT FILED BY 
DR. ALLAN BUSHNELL, JR 
* TENTATIVE RULING: * 
 

 The Court continues the hearing on this motion to April 15, 2022 at 9:00 a.m. 

  

10.  TIME:  9:00   CASE#: MSN20-1413 
CASE NAME: SAVE LAFAYETTE VS CITY OF LAFA 
HEARING ON MOTION TO/FOR AN UNDERTAKING PURSUANT TO CCP 529.2 
FILED BY O'BRIEN LAND COMPANY, LLC 
* TENTATIVE RULING: * 
 

 Continued to 3/11/22 at 9 a.m. 
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11.  TIME:  9:00   CASE#: MSP18-02044 
CASE NAME: ESTATE OF YOLA CROCKETT 
SPECIAL SET HEARING ON: PETITION TO EXONERATE BOND & DISCHARGE 
SURETY SET BY PLATTE RIVER INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

 Dropped, no proof of service on file. 

  

12.  TIME: 10:00   CASE#: MSC19-02162 
CASE NAME: DEMITRO VS WOLFE 
JURY TRIAL - LONG CAUSE/ 6 DAY(S) 
* TENTATIVE RULING: * 
 

 All the documents in compliance with the Pre-Trial order are to be delivered by 4 

p.m. today, 2/24/22. Assuming compliance the issue conference will begin at 1.30 

p.m. on 2/25/22. 

  

13.  TIME: 10:00   CASE#: MSC19-02409 
CASE NAME: SANTOS VS. A COMFORT RIDE 
SETTLEMENT CONFERENCE (SET BY DEPT. 07 WITH SETTLEMENT MENTOR) 
* TENTATIVE RULING: * 
 

Appear with settlement mentor as directed. 

 


